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BACKGROUND

➢ WHAT IS THE FUNCTION AND VALUE OF 

INTELLECTUAL PROPERTY (IP) IN MODERN TIMES?

• “Intellectual property could be called the Cinderella of the new 

economy. A drab but useful servant, consigned to the dusty and 

uneventful offices of corporate legal departments until the princes of 

globalization and technological innovation—revealing her true value—

swept her to prominence and gave her an enticing new allure” –

“Intellectual Property – A Power Tool For Economic Growth” by Dr. 

Kamil Idris, D-G of WIPO, 2003)

➢ WHAT IS INTELLECTUAL PROPERTY?

• According to WIPO, intellectual property (IP) refers to creations of the 

mind, which are protected in law which enables people to earn 

recognition or financial benefit from what they invent or create. By 

striking the right balance between the interest of innovators and the 

wider public interest the IP system aims to foster an environment in 

which creativity and innovation can flourish.
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➢ WHAT IS INTELLECTUAL PROPERTY? (Cont.)

• Under the TRIPS Agreement (Agreement on Trade-Related Aspects of Intellectual Property Rights - Annex 1C to 

the Agreement Establishing the World Trade Organization), the term “intellectual property” refers to:

- Copyright and Related Rights

- Trademarks

- Geographical Indications

- Industrial Designs

- Patents

- Layout-Designs (Topographies) of Integrated Circuits

- Undisclosed Information

• Note: Participants are referred to Module 3 for more detailed discussion of different types of IP/IPRs.
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ARBITRATION & MEDIATION OF INTELLECTUAL 
PROPERTY DISPUTES 
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(1) IN THE WIDER CONTEXT OF IP TRADING

➢ IP TRADING IN HONG KONG

• The initiative to promote and develop Hong Kong into an IP Trading Hub began in early 2010s, 

following the establishment of WTO and inspired by the Objectives (Part 1 - Art.7) of the TRIPS 

Agreement (1994)

• Article 7 provides:

• “The protection and enforcement of intellectual property rights should contribute to the promotion of 

technological innovation and to the transfer and dissemination of technology, to the mutual 

advantage of producers and users of technological knowledge and in a manner conducive to social 

and economic welfare, and to a balance of rights and obligations.” 

• The aspirations for promoting and facilitating transfer and dissemination of technology and other 

IPRs have provided inspiration for our notion of IP trading, and our initiative to promote the 

establishment of Hong Kong as an IP Trading Hub.
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➢ IP TRADING IN HONG KONG (Cont.)

• In recent years, there have been new initiatives in IT trading. From conventional mode of transactions in 

the form of sale and acquisition, licensing and franchising, of IP/IPRs, trade related to IP has expanded to 

transactions relating to IP through M&A, joint R&D, technical support and so forth, involving not only the 

buy and sell side, but intermediaries bridging the two sides in facilitating the transactions, including 

technology brokers, licensing agents, high-end cross-sector business and professional services including 

legal and technical due diligence, valuation, financing, investment, insurance, consultancy, management, 

and dispute resolution. 

• With an increasingly vibrant market for IP trading, there will be more deal making and greater demand for 

dispute resolution. This led to a study of the subject by the Working Group on Intellectual property 

Trading appointed by the Government. 
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THE REPORT OF THE WORKING GROUP ON INTELLECTUAL PROPERTY TRADING WAS PUBLISHED BY

THE GOVERNMENT IN MARCH 2015, MAKING 24 RECOMMENDED ACTIONS INCLUDING, INTER ALIA:

(1) Enhancing the IP protection regime

• + Build an OGP system [Done]

• + Update the copyright law regularly [Ongoing]

• + Proposed application of the Madrid Protocol to Hong Kong [Ongoing] 

(2) Supporting IP creation and exploitation

• + Keep under review Government’s support for R&D, technology transfer, application & commercialization 

of R&D outcomes [Ongoing]

• + Sustain Government’s support for the creative industries [Ongoing]

© AL 2022



(3) Fostering IP Intermediary services and manpower capacity

• + Enhance and promote use of AsiaIPEX launched by TDC to encourage IP exchange, licensing and other 

trading activities [Ongoing]

• + Training courses in IP related subjects for IP Manager and professionals [Ongoing]

• + Regulatory regime for patent practitioners for OGP system [Pending]

• + Development of IP valuation reporting standards [Ongoing]

• + Compile an IP due diligence checklist for businesses, particularly SMEs [Ongoing]

• + Building up the understanding of IP as an asset class among the financial services sector & business 

community, as prerequisites to further exploring the subject of IP financing and insurance [Ongoing]

• + Highlight IP as an exemplary specialised area in developing and promoting Hong Kong as an 

international ADR centre [Ongoing]

• + Promote Hong Kong as an international IP arbitration and mediation centre [Ongoing]
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• + Legislative amendments to clarify the arbitrability of IP disputes [Done]. 

• The Arbitration Amendment Ordinance 2017 clarify:

(1) Disputes over IPRs may be resolved by arbitration,

(2) Not contrary to the public policy of Hong Kong to enforce arbitral awards involving IPRs.

See Part 11A of Arbitration Ordinance, (Cap.609).

• + Promote and develop use of mediation to resolve IP disputes in Hong Kong and explore the use of 

evaluative mediation on top of facilitative mediation [Ongoing]

• + Work with local arbitral and mediation bodies to improve offerings on IP arbitration and mediation

[Ongoing]. 

• Following the Report, a Panel of Arbitrators for Intellectual Property Disputes has been set up by HKIAC.

(4) Promotion, education and external collaboration

• + Continue to organize BIP Asia [Ongoing]

• + Cooperation with the Mainland and international IP authorities and organizations [Ongoing]
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OUTLINE OF THE 14TH FIVE-YEAR PLAN FOR 
NATIONAL ECONOMIC AND SOCIAL DEVELOPMENT 

OF THE PEOPLE’S REPUBLIC OF CHINA AND THE 
LONG/RANGE OBJECTIVES THROUGH THE YEAR 
2035 (APPROVED BY THE NPC ON 11/3/2021)
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◊ Development blueprint and action agenda for the Country in the five years 2021-2025, and Vision for 

the long-range objectives through the year 2035

◊ Main contents on economic development with particular significance for IP are as follows:

+ Adhering to innovation-driven development – supporting the development of Beijing, Shanghai and 

Guangdong-Hong Kong-Macau Greater Bay Area (“GBA”) into international innovation and technology 

hubs

+ Accelerating the building of a modern industrial system – promote strategic emerging industries 

including biotechnology, new energy, new materials, etc.

+ Building “Digital China”

+ Upgrading regional economic planning – including the construction of GBA (Chapter 31)
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THE 14TH FIVE-YEAR PLAN RELATING TO HONG KONG

• HKSAR has been included as part of the overall framework of national development since the 11th

Five-Year Plan. Key features on economic development of Hong Kong relating to IP in the 14th Five-

Year plan (Chapter 61) include, inter alia, the followings:

• Supporting Hong Kong to enhance its status as an international financial, transportation and trade 

centre

• Supporting Hong Kong to develop into an international innovation and technology hub

• Support Hong Kong to promote service industries for high-end and high value-added development

• Supporting Hong Kong to establish a centre for international legal and dispute resolution services 

in the Asia-Pacific region, and a regional intellectual property trading centre
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• Deepening the cooperation between the Mainland, and Hong Kong and Macao in the areas of trade,

innovation and technology

• Supporting Hong Kong to develop into a hub for arts and cultural exchanges between China and 

the rest of the world

• Strengthening the coordinated development of industries, academia and research institutes in 

Guangdong, Hong Kong and Macao

• Improving the “Two Corridors and Two Poles” framework system (GZ-SZ-HK + GZ-ZH-M 

Innovation & Technology Corridors; SZ-HK Loop + GD-M-HQ Innovation & Technology Poles)

• Promoting the setting up of an integrated national science centre

• Facilitating the cross-boundary exchange of innovative elements
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CE’S 2021 
POLICY 
ADDRESS

SPECIFIC CONTENTS RELATING TO IP TRADING 
INCLUDE:

➢ New impetus to the Economy: Integration into the National 
Development: 

+ Developing into an International Innovation & Technology 
Hub – Land/Infrastructure for I&T, Industrial Estates, 
Promoting R&D, Technology Investments, Involvement in 
National Research & Development Work (paras.54-56)

+ Developing into an East-meets-West Centre for International 
Cultural Exchange (paras.70-71,119)

+ Developing into a Regional IP Trading Centre (paras.72-73)
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➢ Building a liveable city –

+ Sports Development – Elite sports, Professionalization of Sports & Development of the Sport 

Industry, Hosting the 15th National Games in 2025 (paras.114-118)

+ New Cultural Landmark – the 14th Five-Year Plan supports the development of Hong Kong into an 

East-meets-West centre for international cultural exchange which will facilitate the development of 

Hong Kong into a cultural metropolis as well as its cultural and creative industries.

➢ Nurturing Talents and Your development –

+ Attracting talents (paras.149-159) – Intellectual Property Talents (para.154)
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ARBITRATION & MEDIATION OF INTELLECTUAL PROPERTY DISPUTES (1) IN
THE WIDER CONTEXT OF IP TRADING

• With an increasingly vibrant market for IP trading in the GBA and beyond, there will be increasingly 

more deal making and greater demand for dispute resolution by way of arbitration and mediation in the 

region. Hong Kong clearly has the advantage to develop itself into a regional IP trading centre. With 

clear backing from the Government, it will ultimately depend on the business community, the arbitral, 

mediation and professional bodies, and the professionals to make this happen.
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ARBITRATION & MEDIATION OF INTELLECTUAL 
PROPERTY DISPUTES 
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(2) ARRANGEMENTS BETWEEN MAINLAND & HKSAR FOR MUTUAL 
ENFORCEMENT OF ARBITRAL AWARDS AND MUTUAL ASSISTANCE IN 
COURT-ORDERED INTERIM MEASURES IN AID OF ARBITRAL 
PROCEEDINGS

• Article 95 of the Basic Law of HKSAR provides that HKSAR may, through consultations and in 

accordance with law, maintain juridical relations with the judicial organs of other parts of the country, and 

they may render assistance to each other.

• Since 1 July 1997, HKSARG has concluded arrangements with the Mainland authorities covering a wide 

range of areas.

• The two relevant Arrangements respectively for mutual enforcement and mutual assistance were made in 

accordance with the provision of Article 95 of the Basic Law of HKSAR through the consultations 

between the Supreme People’s Court and HKSARG. 

• There is a Supplemental Arrangement amending the Arrangement for mutual enforcement.

• The two relevant Arrangements (with one amended by the Supplemental Arrangement) apply to all arbitral 

awards, not restricted to those involving intellectual property disputes.
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ARRANGEMENT CONCERNING MUTUAL ENFORCEMENT OF 
ARBITRAL AWARDS BETWEEN THE MAINLAND AND THE 

HONG KONG SAR (“ARRANGEMENT”) 
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• Signed on 12 June 1999 to provide for mutual enforcement of arbitral awards 

between the Mainland and HKSAR 

• Effective in both HKSAR (by way of the Arbitration (Amendment) Ordinance 

2000) and the Mainland (by adoption through SPC’s notice dated 24 January 

2000) from 1 February 2000 

• Full text and unofficial English translation: 

• https://www.doj.gov.hk/tc/mainland_and_macao/pdf/mainlandmutual2c.pdf

• https://www.doj.gov.hk/en/legal_dispute/pdf/mainlandmutual2e.pdf 
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➢ Supplemental 
Arrangement 
Concerning 
Mutual 
Enforcement of 
Arbitral Awards 
between the 
Mainland and the 
Hong Kong SAR 
(“Supplemental 
Arrangement”)

• Signed on 27 November 2020 to interpret, amend and add 

to the Arrangement 

• Effective in HKSAR from 27 November 2020 (for Articles 

1 and 4 thereof), and from 19 May 2021 (for Articles 2 and 

3 thereof) by the Arbitration (Amendment) Ordinance 2021. 

No express provision in the Arbitration (Amendment) 

Ordinance 2021that it would be applied retrospectively.

• Effective in the Mainland from 27 November 2020 by 

adoption through SPC’s notice dated 27 November 2020

• Full text and unofficial English translation: 

• https://www.doj.gov.hk/tc/mainland_and_macao/pdf/supple

mental_arrangementr_c.pdf

• https://www.doj.gov.hk/en/mainland_and_macao/pdf/supple

mental_arrangementr_e.pdf
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HISTORICAL BACKGROUND LEADING TO THE ARRANGEMENT

• Both PRC and UK were parties to the New York Convention, which applied to Hong 

Kong by extension of UK prior to 1 July 1997. As a result, arbitral awards obtained in 

the Mainland were enforceable in Hong Kong under the regime of the New York 

Convention.   

• After 1 July 1997, arbitral awards obtained in the Mainland were no longer enforceable 

in HKSAR under the regime of the New York Convention. This issue was addressed 

with the implementation of the Arrangement in 1999/2000. 
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MAIN PROVISIONS OF THE ARRANGEMENT AND SUPPLEMENTAL ARRANGEMENT

• Article 1 of the Supplemental Arrangement clarifies that the procedures as specified in the 

Arrangement for mutual enforcement of the relevant awards include “the procedures for the 

recognition and enforcement” of the arbitral awards of the Mainland or HKSAR. 

• Article 1 of the Arrangement (as amended by Article 2 of the Supplemental Arrangement) 

provides that the arrangement applies to “arbitral awards rendered pursuant to the Arbitration 

Ordinance of the HKSAR as enforced by the People’s Courts of the Mainland, and arbitral 

awards rendered pursuant to the Arbitration Law of the People’s Republic of China as enforced 

by the Courts of the HKSAR”.

• Article 2 of the Arrangement specifies the competent court having jurisdiction to entertain the 

application, which means the High Court in the case of HKSAR, and the Intermediate People's 

Court of the place where the party against whom the application is filed is domiciled or the place 

in which the property of the said party is situated in the case of Mainland. 
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• Article 2(3) (as amended by Article 3 of the Supplemental Arrangement) now provides 

that an applicant may file applications for enforcement with the courts of both the 

Mainland and HKSAR respectively, provided that the total amount to be recovered 

from enforcing the arbitral award in the courts of the two places must not exceed the 

amount determined in the arbitral award.

• Articles 3 and 4 of the Arrangement set out the documents and information required 

for lodging an application in the Mainland or HKSAR.

• Article 5 provides that the time limit for applying to the relevant court for enforcement 

shall be governed by the law on limitation period of the place of enforcement.
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• Article 6 provides that the relevant court shall handle the application and enforce the award 

according to the legal procedure of the enforcing court.

• The new Article 6(2) (as added by Article 4 of the Supplemental Arrangement) provides that the 

relevant court may “before or after accepting the application for enforcement of an arbitral 

award, impose preservation or mandatory measures… in accordance with the law of the place of 

enforcement”.

• Article 7 sets out the grounds when the relevant court may refuse to enforce an arbitral award. 

Those grounds generally reflect the grounds of refusal available under the New York 

Convention. 

• Article 9 provides that the Arrangement shall apply to applications made after 1 July 1997 for 

enforcement of arbitral awards whether made in the Mainland or in HKSAR. 
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ENFORCEMENT OF MAINLAND ARBITRAL AWARDS IN HKSAR 

Scope of Mainland awards

• The current Arbitration Ordinance (Cap.609)(“AO”) defines “Mainland award” as 

meaning an arbitral award made in accordance with the Arbitration Law of the People’s 

Republic of China. 

• Prior to the Arbitration (Amendment) Ordinance 2021, “Mainland award” was defined 

in the AO as “an arbitral award made in the Mainland by a recognized Mainland 

arbitral authority in accordance with the Arbitration Law of the People’s Republic of 

China”. 

• As a result, enforcement now extends to arbitral awards rendered in Mainland-seated 

arbitration administered by international arbitration institutions. 
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When to Apply?  

• Article 5 of the Arrangement provides that the time limit for enforcement shall be governed by 

the law on limitation period of the place of enforcement. In HKSAR, s.4(1)(c) of Limitation 

Ordinance (Cap.347) provides that the limitation period is 6 years from the date on which the 

cause of action accrued where the submission is not by an instrument under seal. 

• CL v SCG [2019]2 HKLRD 144

▪ Cause of action accrued “from the breach occasioned by the defendant’s failure to honour the 

award when called upon to do so”, which means when the defendant fails to make payment 

within a reasonable time of the publication of the award and demand being made. 
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▪ What constitutes reasonable time would depend on the terms of the arbitral award, and 

the facts and circumstances of a case.

▪ The case concerned an award to be paid “forthwith”, and it was held that limitation 

period commenced 21 days after the date of demand for payment.
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Double Enforcement Allowed after Amendment to Implement the Supplemental 

Arrangement

• Prior to the Arbitration (Amendment) Ordinance 2021, s.93 of AO provides that:

• “(1) A Mainland award is not, subject to subsection (2), enforceable under this Division 

if an application has been made on the Mainland for enforcement of the award.

• (2) If a Mainland award is not fully satisfied by way of enforcement proceedings taken 

in the Mainland, or in any other place other than Hong Kong, that part of the award 

which is not satisfied in those proceedings is enforceable under this Division.”
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• Cheung J (as he then was) in Shenzhen Kai Loong Investment and Development Co Ltd v CEC Electrical

Manufacturing (International) Co Ltd [2001-2003] HKCLRT 639 explained the relevant paragraph of the 

arrangement as follows:

• “The first half … obviously aimed… to prohibit a party in whose favour an award was made from 

“simultaneously” applying to the people’s court and the hong kong court for enforcement; whereas the second 

half … sought to prohibit a party in whose favour an award was made from recovering, by means of the 

“respective” enforcement of the award by the courts in the two places, an amount which exceeded the sum 

specified in the award. In other words, the former was directed at “double enforcement” and the latter at the so-

called “double recovery” [§58]

• His Lordship further explained at §59 the mischief that s. 40C of the predecessor AO (Cap.347) (i.E. S.93 of then 

existing AO) aimed to address “includes both double recovery and double enforcement…there is nothing 

unreasonable in designating double enforcement as a potential mischief and enacting provisions to stop that 

mischief.”
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• His Lordship went on interpreting s.40C(2) of the predecessor AO (i.E. S.93 of then 

existing AO) as “where a party in whose favour an award was made has applied to the 

people’s court in the PRC for enforcement of the award, and the application has been 

accepted by the people’s court, then, during the subsistence of the enforcement 

procedure in respect of that award, that party cannot apply to the hong kong court for 

enforcement of the same award until the enforcement procedure commenced by the 

people’s court upon that party’s application is completed or concluded; and after the 

amount that the party recovers via the entire enforcement procedure in mainland china

is ascertained, that party may then apply in hong kong for enforcement of any amount 

that is still outstanding under the award.”
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• See however CL v SCG [2019]2 HKLRD 144 on issues arising from the restriction as follows:

▪ “However unfair may be the consequence, there is no express provision in the arrangement, the relevant 

arbitration ordinance, or the ordinance itself, that time limitation for enforcement of an arbitral award 

should not run during the period when a successful party to an arbitral award applies for enforcement on 

the mainland. By the plain reading and operation of section 4 (1) (c) of the[Limitation Ordinance], the 

cause of action accrued to CL to enforce the award in Hong Kong when SCG acted in breach of its 

obligation to make payment under the award, and became time-barred after the expiration of 6 years. Any 

remedy to provide for circumstances when there is pending application for enforcement of the award on the 

mainland can only be provided by statutory amendment. In the meantime, applicants will have to consider 

withdrawing and procuring determination of a pending application for enforcement on the mainland, before 

applying for enforcement in Hong Kong prior to the expiry of the relevant limitation period.”

• S.93 is repealed in the AO currently in force. As a result, parallel/ simultaneous applications in both the   

Mainland and HKSAR would be allowed, subject to the applicable limitation period and restriction against 

double recovery. 
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Application to Hong Kong Court 

(a)Mode of Application 

• s. 92 (1) of AO provides that a Mainland award is enforceable in HKSAR either

▪ by action in the Court (which is typically based on the breach of an arbitration 

agreement’s implied promise to comply with the arbitral award)

▪ in the same manner as an award to which s.84 of AO applies 

• s.84 (1) of AO provides that an arbitral award is enforceable in the same manner as a 

judgment of the Court that has the same effect, but only with the leave of the Court. 

Sub-section (2) further provides that the Court may enter judgment in terms of the 

arbitral award if leave is granted.
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(b) Relevant Court: CFI (Article 2 of Arrangement; s. 2(1) of AO)

(c) Procedural Requirements

• Application for leave should be made ex parte, although the Court may direct an 

originating summons to be issued (O.73 r.10 (1) and (2) of RHC)

• Application must be made before a judge in the Construction and Arbitration List (O.73 

r.3 of RHC; §§2(4) and 10 of PD 6.1)

• Application must be made to a judge in chambers, and unless otherwise ordered by the 

Court, the proceedings are to be heard “otherwise in the open court” (s.16 of AO; O.73 

r.3 of RHC) 
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• Articles 3 and 4 of the Arrangement set out the documents and details required for 

lodging an application. An applicant should refer to s.94 of AO and O.73 r.10(3) of 

RHC regarding specific requirements.

▪ Applicant must make full and frank disclosure of all relevant information, and a failure 

to do so may render the enforcement order being discharged on ground of material non-

disclosure: e.g. Shenzhen Honeycomb System Co Ltd v. HCT Technologies (Hong Kong) 

Co Ltd [2018] HKCFI 1877
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Circumstances/ Grounds of Refusing Leave 

• Article 7 of the Arrangement sets out the grounds where the Hong Kong Court may refuse to enforce the arbitral 

award. Those grounds generally reflects the requirements of the New York Convention.

• Those grounds are found in s.95 of AO (albeit in different wordings), which also provides in sub-section (1) that 

the grounds of refusal set out in s.95 are exhaustive. Those grounds are:

(1) a party to the arbitration agreement was under some incapacity (under the law applicable to that party)

(2) the arbitration agreement was not valid (i) under the law to which the parties subjected it; or (ii) (if there was no 

indication of the law to which the arbitration agreement was subjected) under the law of the Mainland

(3) the person (i) was not given proper notice of the appointment of the arbitrator or of the arbitral proceedings; or 

(ii) was otherwise unable to present the person’s case

(4) subject to subsection (4) of s.95, that the award (i) deals with a difference not contemplated by or not falling 

within the terms of the submission to arbitration; or (ii) contains decisions on matters beyond the scope of the 

submission to arbitration
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(5) the composition of the arbitral authority or the arbitral procedure was not in accordance with (i) the agreement 

of the parties; or (ii) (if there was no agreement) the law of the Mainland

(6) the award (i) has not yet become binding on the parties; or (ii) has been set aside or suspended by a competent 

authority of the Mainland or under the law of the Mainland

(7) the award is in respect of a matter which is not capable of settlement by arbitration under the law of Hong Kong

▪ s. 103G (1) of AO: For the purpose of s.95(3)(a) of AO, a matter is NOT incapable of settlement by arbitration 

under the law of HKSAR only because the matter relates to an IPR dispute (as defined in s.103 of AO)

(8)      it would be contrary to public policy to enforce the award

▪ “Contrary to public policy” means contrary to the fundamental conceptions of morality and justice of the forum 

in which enforcement was sought : Hebei Import and Export Corp v Polytek (1999) 2 HKCFAR 111

▪ There must be “substantial injustice arising out of an award which is so shocking to the Court’s conscience as to 

render enforcement repugnant”: A v R [2009] HKLRD 389

▪ s. 103G (1) of AO: For the purpose of s.95(3)(b) of AO, it is NOT contrary to public policy of HKSAR to enforce 

an award only because the award is in respect of a matter that relates to an IPR dispute 
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Enforcement and Recognition

• s.92(1)(b) of AO provides that a Mainland award is enforceable in HKSAR either “(a) by action 

in the Court; or (b) in the same manner as an award to which section 84 applies, and that 

section applies to a Mainland award accordingly as if a reference in that section to an award 

were a Mainland award”.

• s.92(2) of AO provides that a Mainland award which is so enforceable shall be “treated as 

binding for all purposes on the parties, and may accordingly be relied on by any of them by way 

of defence, set off or otherwise in any legal proceedings in Hong Kong”.

• In essence, s.92 (1) concerns enforcement of Mainland award in HKSAR; s.92(2) concerns 

recognition of the said award in HKSAR 
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ENFORCEMENT OF HONG KONG ARBITRAL AWARDS IN THE MAINLAND

Scope of Hong Kong awards

• Arbitral awards made in “ad hoc” arbitration proceedings in HKSAR, and 

arbitral awards made in HKSAR by the International Court of Arbitration of the 

International Chamber of Commerce or other foreign arbitration institutions also 

fall within the ambit of Arrangement: SPC’s Notice dated 30 December 2009
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When to Apply?  

• Article 5 of the Arrangement provides that the time limit for enforcement shall be 

governed by the law on limitation period of the place of enforcement. In the Mainland, 

such time limit should be 2 years commencing from the last day of the time limit for 

satisfaction of the arbitral award specified in the arbitral award, or (where the arbitral 

award provides for satisfaction of the arbitral award in stages) from the last day of the 

period for satisfaction of the arbitral award at each stage, or (where the arbitral award 

does not provide a time limit for satisfaction of the arbitral award) from the effective 

date of the arbitral award, subject to the provisions relating to suspension or 

discontinuance of the litigation limitation period: Article 62 of PRC Arbitration Law 

and Article 239 of PRC Civil Procedures Law. 
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Application to the Mainland Court

(a) Relevant Court:

• Application should be made to the Intermediate People’s Court of the place where the 

party against whom the application is filed is domiciled or the place in which the 

property of the said party is situated.

• In case there are two or more Intermediate People’s Courts having jurisdiction, the 

applicant should file the application with only one of them at its choice.

• In case preservation measures have been taken in the Mainland (see below), application 

should be made to the same Intermediate People’s Court accepting application for 

interim measures.
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(b)  Documents/ Information to be included in applying to the Mainland Court are  

provided for in Articles 3 and 4 of the Arrangement.

(c)  Interim Measures Allowed Pending Enforcement 

• Article 4 of Supplemental Arrangement now provides the basis for the Mainland Court 

to impose interim measure (preservation or mandatory measures) pending 

enforcement.
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Circumstances/ Grounds of Refusing Enforcement

• Article 7 of Arrangement, which generally reflects the requirements of the New York Convention, sets out 

the following grounds where the Mainland Court may refuse to enforce the arbitral award: 

(1) A party to the arbitration agreement was, under the law applicable to him, under some incapacity, or the 

arbitration agreement was not valid under the law to which the parties subjected it, or, failing any 

indication thereon, under the law of the place in which the arbitral award was made

(2) The party against whom the application is filed was not given proper notice of the appointment of the 

arbitrator or was otherwise unable to present his case

(3) The award deals with a difference not contemplated by or not falling within the terms of the submission to 

arbitration, or the award contains decisions on matters beyond the scope of the submission to arbitration. 

However, if the award contains decisions on matters submitted to arbitration that can be separated from 

those not so submitted, that part of the award which contains decisions on matters submitted to arbitration 

shall be enforced
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(4) The composition of the arbitral authority or the arbitral procedure was not in accordance with 

agreement of the parties or, failing such agreement, with the law of the place where the 

arbitration took place

(5) The award has not yet become binding on the parties, or has been set aside or suspended by the 

court or in accordance with the law of the place where the arbitration took place

(6) If the relevant court finds that under the law of the place of enforcement, the dispute is incapable 

of being settled by arbitration

▪ Article 3 of PRC Arbitration Law provides that the following disputes are not arbitrable: (a) 

marital, adoption, guardianship, support and succession disputes and (b) administrative disputes 

that should be handled by administrative organs as prescribed by law.
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(7) If the Mainland Court holds that the enforcement of the arbitral award in the Mainland would be contrary 

to the public interests of the Mainland

▪ It uses “Public Interests” instead of the term “Public Policy” used for enforcement of arbitral awards in 

HKSAR.

▪ Violation of a provision of the laws of the Mainland is Not equivalent to violation of public interests of the 

Mainland, unless recognition and enforcement of the arbitral awards will seriously damage the basic 

principles of the law of the Mainland: 華夏航運(新加坡)有限公司申請執行香港仲裁裁決案 (2018)粵72

認港1號之一號，(2019) 粵72認港1號

▪ Public interests, which concern the interests of the entire community, should be enjoyed by the general 

public and are essential for the development and survival of the society as a whole, thus having a public 

and social nature and are different from the interests of the contact parties : 大衛戴恩咨詢有限公司、布

拉姆利有限公司申請執行香港仲裁裁決案 (2016) 蘇01認港1號
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Enforcement and Recognition

• Article 1 of Supplemental Arrangement now expressly provides that the procedures for 

enforcing arbitral awards of the Mainland or HKSAR as specified in the Arrangement 

shall be interpreted as including the procedures for the recognition and enforcement of 

the arbitral awards of the Mainland or the HKSAR.

• It has been said that the interpretation resolves the issue of diverging practice by the 

Mainland Courts in different localities as regards whether application for recognition 

was required before enforcement of Hong Kong awards previously.
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ARRANGEMENT CONCERNING MUTUAL ASSISTANCE IN COURT -
ORDERED INTERIM MEASURES IN AID OF ARBITRAL PROCEEDINGSBY 
THE COURTS OF THE MAINLAND AND OF THE HONG KONG SPECIAL 

ADMINISTRATIVE REGION (“ARRANGEMENT”)
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• Signed on 2 April 2019

• Effective in both the Mainland and HKSAR on 1 October 2019 

• Making arrangement concerning mutual assistance in court-ordered interim measures in aid of 

arbitral proceedings by the Courts of Mainland and HKSAR

• Making HKSAR the first and only (up to the present) seat of arbitration outside the Mainland where 

parties can apply to the courts of the Mainland for interim measures in aid of arbitral proceedings 

seated in HKSAR.

• Applicable to interim relief applications made on or after the effective date regardless of when the 

underlying arbitration proceedings commence.

• Full text and unofficial English translation: 

https://www.doj.gov.hk/tc/legal_dispute/pdf/arbitration_interim_c.pdf; 

https://gia.info.gov.hk/general/201904/02/P2019040200782_307637_1_1554256987961.pdf
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➢ MAIN PROVISIONS 
OF THE ARRANGEMENT

• Article 1 provides: “Interim measure” includes, in the case 

of the Mainland, property preservation, evidence 

preservation and conduct preservation; and, in the case of 

HKSAR, injunction and other interim measures for the 

purpose of maintaining or restoring the status quo pending 

determination of the dispute; taking action that would 

prevent, or refraining from taking action that is likely to 

cause, current or imminent harm or prejudice to the arbitral 

proceedings; preserving assets; or preserving evidence that 

may be relevant and material to the resolution of the 

dispute.
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• Article 2 defines “Arbitral proceedings in Hong Kong” as proceedings seated in HKSAR 

and administered by certain institutions or permanent offices having certain defined 

relationship with the HKSAR. Such include: 

▪ arbitral institutions established in HKSAR or having their headquarters established in 

HKSAR, and with their principal place of management located in HKSAR

▪ dispute resolution institutions or permanent officers set up in HKSAR by international 

intergovernmental organisations of which PRC is a member

▪ dispute resolution institutions or permanent offices set up in HKSAR by other arbitral 

institutions and which satisfy the criteria prescribed by HKSAR

▪ The list of such institutions or permanent offices is subject to confirmation by both sides.
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• Article 3 provides:

▪ Before the arbitral award is made, a party to arbitral proceedings in HKSAR may, by reference to the 

provisions of the Civil Procedure Law and Arbitration Law of PRC and relevant judicial interpretations, 

make an application for interim measures to the Intermediate People’s Court of the place of residence of the 

party against whom the application is made or the place where the property or evidence is situated.

▪ If the place of residence of the respondent or the place where the property or evidence is situated fall within 

the jurisdiction of different People’s Courts, the applicant shall make an application to any one of those 

People’s Courts but shall not make separate applications to two or more People’s Courts.

▪ Where the application is made after the relevant institution or permanent office has accepted the arbitration 

case, the application shall be passed on by the institution or permanent office.

▪ Where the application is made before the relevant institution or permanent office has accepted the 

arbitration case, the People’s Court shall discharge the interim measure if the court has not received a letter 

from the institution or permanent office certifying its acceptance of the arbitration case within 30 days after 

the interim measure is taken.
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• Articles 4 and 5 sets out the documents and particulars to be included in submitting the application to a 

People’s Court of the Mainland.

• Article 6 provides that a party to arbitral proceedings administered by a Mainland institution may, pursuant 

to the Arbitration Ordinance and the High Court Ordinance, apply to the High Court of the HKSAR for 

interim measure.

• Article 7 sets out the documents and particulars to be included in submitting the application to the court of 

HKSAR.

• Article 8 provides that a requested court shall examine a party’s application for interim measure 

expeditiously. The applicant may be required to provide security, undertaking, etc.
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➢ IMPLEMENTATION 
OF ARRANGEMENT IN 
HKSAR - OVERVIEW

• Under existing legislation, Hong Kong Courts have power to 

grant interim measures in support of arbitral proceedings 

which have been or are to be commenced inside or outside 

HKSAR: s.45, Arbitration Ordinance (Cap. 609) (“AO”). It 

is therefore not necessary to introduce new legislation or 

amend existing legislation specifically for implementation of 

the Arrangement in HKSAR.
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• Pursuant to s.45 of AO, Hong Kong Court may grant an interim measure in relation to any 

arbitral proceedings which have been or are to be commenced outside HKSAR, including the 

Mainland, subject to s.45(5)-(8). 

• “Interim measure” is any temporary measure by which the Court orders a party to (a) Maintain 

or restore the status quo pending determination of the dispute; (b) Take action that would 

prevent, or refrain from taking action that is likely to cause, current or imminent harm or 

prejudice to the arbitral process itself; (c) Provide a means of preserving assets out of which a 

subsequent award may be satisfied; or (d) Preserve evidence that may be relevant and material to 

the resolution of the dispute. An interim relief is construed as including an injunction: ss.35, 

45(9) of AO. This definition of “interim measure” is effectively the same as that under Article 1 

of the Arrangement in the case of HKSAR.
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• Separately, S.21M of the High Court Ordinance (Cap.4) provides that CFI may appoint a 

receiver or grant other interim relief in relation to proceedings which (a) have been or are to be 

commenced in a place outside HKSAR, and (b) are capable of giving rise to a judgment which 

may be enforced in HKSAR under any Ordinance or at common law. It was held that s.21M 

could apply to arbitral proceedings outside HKSAR: Top Gains Minerals Macau Commercial 

Offshore Ltd v TL Resources Pte Ltd [2016] 3 HKC 44, [28]. 

• Same principles applicable for interim measures in arbitral proceedings as in court proceedings, 

including the principles in American Cyanamid Co v Ethicon [1975]. Guidelines for grant of 

interim relief under s.21M in aid of legal proceedings outside HKSAR as set out in Compania

Sud Americana de Vapores SA v Hin-Pro International Logistics Ltd (2016) 19 HKCFAR 586 are 

relevant for the exercise of the Court’s powers under s.45. 
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• In addition, Hong Kong Courts also retain inherent jurisdiction to grant interim measures in 

support of foreign arbitrations: Owners of the Ship or Vessel “Lady Muriel” v Transorient

Shipping Ltd [1995] 2 HKC 320 (U1/45/3,4, Hong Kong Civil Procedure)
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➢ IMPLEMENTATION 
OF ARRANGEMENT IN 
HKSAR – S.45 OF AO

Section 45(1) 

“Article 17J of the UNCITRAL Model Law does not have 

effect.”
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Section 45(2)

“On the application of any party, the Court may, in relation to any arbitral proceedings which have been or are to be 

commenced in or outside Hong Kong, grant an interim measure.”

• This subsection confers on Hong Kong Court the powers to grant interim measure in relation to arbitral 

proceedings which have been or are to be commenced in or outside HKSAR. As noted above, there has already 

been legislation in place to provide for the grant of interim measure by the Hong Kong Court in aid of Mainland 

arbitral proceedings.

• The powers are to be exercised in relation to arbitral proceeding which have been or are to be commenced. 

Court’s inclination to interpret “to be commenced” liberally: P v R [2021] HKCFI 691.

• According to Art. 6 of the Arrangement, before the arbitral award is made, a party to arbitral proceedings 

administered by a Mainland arbitral institution may, pursuant to the Arbitration Ordinance and the High Court 

Ordinance, apply to the Hong Kong Court for interim measure.
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Section 45(3)

“The powers conferred by this section may be exercised by the Court irrespective of whether or not 

similar powers may be exercised by an arbitral tribunal under section 35 in relation to the same 

dispute.”

• This clarifies that the Court’s powers are separate and independent from the tribunal’s powers.
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Section 45(4)

“The Court may decline to grant an interim measure under subsection (2) on the ground that—

(a) the interim measure sought is currently the subject of arbitral proceedings; and

(b) the Court considers it more appropriate for the interim measure sought to be dealt with by the

arbitral tribunal.”

• “where a party to an international commercial arbitration, the seat of which is in a place other 

than Hong Kong, seeks ‘an interim measure of protection’ from the court of Hong Kong without 

having first obtained the approval of the arbitrators to his application, the Hong Kong court 

should refuse the application unless satisfied that the justice of the case necessitates the grant of 

the relief in order to prevent what may be serious and irreparable damage to the position of the 

applicant in the arbitration. If, as I think is here the case, the applicant is unable to discharge 

this (admittedly, very heavy) burden, the Hong Kong court should refuse him relief.”: Owners of 

the Ship or Vessel “Lady Muriel” v Transorient Shipping Ltd [1995] 2 HKC 320 at §13
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Section 45 (5)

• “In relation to arbitral proceedings which have been or are to be commenced outside Hong Kong,

the Court may grant an interim measure under subsection (2) only if—

(a) the arbitral proceedings are capable of giving rise to an arbitral award (whether interim or

final) that may be enforced in Hong Kong under this Ordinance or any other Ordinance; and

(b) the interim measure sought belongs to a type or description of interim measure that may be

granted in Hong Kong in relation to arbitral proceedings by the Court.”
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• Section 45(6)

“Subsection (5) applies even if—

(a) the subject matter of the arbitral proceedings would not, apart from that subsection, give rise to

a cause of action over which the Court would have jurisdiction; or

(b) the order sought is not ancillary or incidental to any arbitral proceedings in Hong Kong.”

• Free-standing interim measures may be granted.

Section 45(7)

“In exercising the power under subsection (2) in relation to arbitral proceedings outside Hong

Kong, the Court must have regard to the fact that the power is—

(a) ancillary to the arbitral proceedings outside Hong Kong; and

(b) for the purposes of facilitating the process of a court or arbitral tribunal outside Hong Kong

that has primary jurisdiction over the arbitral proceedings.”
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Section 45(8)

“The Court has the same power to make any incidental order or direction for the purposes of ensuring the

effectiveness of an interim measure granted in relation to arbitral proceedings outside Hong Kong as if the

interim measure were granted in relation to arbitral proceedings in Hong Kong.”

Section 45(9)

“An interim measure referred to in subsection 2 means an interim measure referred to in article 17(2) of the 

UNCITRAL Model Law, given effect to by section 35(1), as if-

(a)     a reference to the arbitral tribunal in that article were the court; and

(b)    a reference to arbitral proceedings in that article were court proceedings, 

and is to be construed as including an injunction but not including am order under section 60.”

Section 45(10)

“A decision, order or direction of the Court under this section is not subject to appeal.”
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➢ Application 
to Hong Kong 
Court 

• Relevant Court: CFI (Article 6 of the Arrangement; ss. 2(1) and 45(2) 

of AO)

• Application should be made by originating summons to be heard 

before a judge in the Construction and Arbitration List (O.73 r.1 of 

RHC; §§2(4) and 10 of PD 6.1)

• Application must be made to a judge in chambers, and unless 

otherwise ordered by the Court, the proceedings are to be heard 

“otherwise in the open court” (s.16 of AO; O.73 r.3 of RHC) 

• The applicant should also comply with the applicable rules of O.29 of 

RHC governing ex-parte injunctions, interlocutory injunctions, interim 

preservation of property etc., as they apply to an application for 

interlocutory relief in an action or proceedings before High Court with 

necessary modifications: O.73 r.4 of RHC 
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• Article 7 of the Arrangement sets out the documents and particulars to be included in submitting 

the application to the Hong Kong Court. Parties should refer to relevant PDs, including PD 11.1 

and PD 11.2 regarding specific requirements.

• The Hong Kong Court may require appropriate undertakings and security of costs etc. from the 

applicant.

• There is no right of appeal from a decision, order or direction of the Hong Kong Court under 

s.45.
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➢ IMPLEMENTATION 

OF ARRANGEMENT IN 
MAINLAND  

• Prior to the Arrangement, the Mainland had no provisions 

allowing for the grant of interim measures in aid of foreign 

arbitration proceedings. 

• The Mainland adopted the Arrangement by notice of SPC 

dated 26 September 2019, effective from 1 October 2019.

• HKSAR became the First (and remains the Only) seat of 

arbitration outside the Mainland where parties may apply to 

the Mainland Courts for interim measures in aid of 

arbitration. 

• Pursuant to Article 3 of the Arrangement, applications to the 

Mainland Court should refer to the PRC Civil Procedures 

Law, PRC Arbitration Law and relevant judicial 

interpretations.
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• In the context of arbitration involving IPR-related dispute, reference should also be 

made to 《最高人民法院關於審查知識產權糾紛行為保全案件適用法律若干問題

的規定》(“SPC’s IP Conduct Preservation Rules”)

• The SPC has issued the following to provide guidance on the Arrangement :

(a) A note published on 26 September 2019 regarding the interpretation and application of 

the  Arrangement (“SPC Note”) 

(b) 12 template court forms with brief explanatory notes (“SPC Templates”)
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Scope of “Interim Measures” under Mainland Law

• Article 1 of the Arrangement defines “interim measures”, in the case of the Mainland, 

as including “property preservation, evidence preservation and conduct preservation” 

• By including the above 3 types of preservations, the Arrangement is intended to 

provide the same rights to parties to Hong Kong arbitrations as those to parties to 

Mainland arbitrations.
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Listed Institutions or Permanent Offices

• According to Article 3 of the Arrangement, currently, the following 6 institutions or permanent offices  

are listed under the Arrangement as relevant institutions or permanent offices: 

▪ Hong Kong International Arbitration Centre (HKIAC) 

▪ China International Economic and Trade Arbitration Commission Hong Kong Arbitration Center

(CIETAC HK)

▪ International Court of Arbitration of the International Chamber of Commerce - Asia Office (ICC)

▪ Hong Kong Maritime Arbitration Group

▪ South China International Arbitration Center (HK)

▪ eBRAM International Online Dispute Resolution Centre

• The list and contact details are available at   

https://www.doj.gov.hk/en/mainland_and_macao/pdf/list_of_institutions_e.pdf
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Application to the Mainland Court

(a) When to Apply: Any time before the arbitral award is made (Article 3) 

(b) Relevant Court : Intermediate People’s Court of the relevant locality of place of residence of 

respondent, or place where property or evidence is situated (Article 3)

• In case there are two or more People’s Courts having jurisdiction, the applicant may make 

application to any one of those People’s Courts. No separate applications should be made to two 

or more People’s Courts. 

• In the context of application for conduct preservation in arbitration involving IPR-related 

disputes, application should be made to the People’s Court having jurisdiction over the 

corresponding intellectual property dispute in the place of residence of the respondent or to a 

People’s Court having jurisdiction over the case: Article 3 of the SPC’s IP Conduct Preservation 

Rules
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(c)  Documents/ Details to be Included 

• Articles 4 & 5 of the Arrangement specify the materials that should be submitted.

• Where a party makes an application before the arbitration proceedings, the relevant qualified institution or 

permanent office, or the applicant, shall within 30 days after the interim measure has been taken provide 

the People’s Court with a letter from the relevant institution or permanent office certifying its acceptance 

of the arbitration case. If the People’s Court shall fail to receive the letter within the said 30 days’ period, 

the People’s Court shall discharge the interim measures: Article 3 of the Arrangement

• In the context of application for conduct preservation in arbitration involving IPR-related disputes, 

applicant should also refer to the requirements set out in Articles 4 and 9 of the SPC’s IP Conduct 

Preservation Rules. In particular, Article 9 provides that when an applicant applies for conduct preservation 

on the basis of a utility model or a design patent right, the applicant must submit a search report, a patent 

right evaluation report issued by the patent administration of the State Council or a decision made by the 

Patent Re-examination Board to maintain validity of the patent right.

• Applicant should refer to the SPC Templates for applicable form to be used in any given case.
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(d)  People’s Court’s Power to Require Security 

• Article 8 of the Arrangement provides that the People’s Court may require an applicant to provide security 

etc.

• Article 101 of the PRC Civil Procedures Law provides that the People’s Court may require the applicant to 

provide security, and failure to provide the required security shall render the application being dismissed.

• Details concerning the provision of security including the amount to be provided in any given case may be 

found in various judicial interpretations. 

• Applicant may refer to the explanatory notes in the SPC Templates for guidelines regarding whether and if 

so, the amount of security required under different circumstances. 

• In the context of application for conduct preservation in arbitration involving IPR-related disputes, it is 

provided in Article 11 of the SPC’s IP Conduct Preservation Rules that an applicant should provide 

securities in an amount equivalent to the possible loss to be suffered by the respondent due to the 

preservation measures, including the reasonable loss such as the sale proceeds and custody expenses of the 

products involved. The said Article further provides for the circumstances when additional security may be 

imposed by the People’s Court.
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• Article 105 of the PRC Civil Procedures Law further provides that the applicant should 

compensate the respondent for its loss suffered as a result of the preservation in case the 

application transpires to be defective.

▪ In the context of application for conduct preservation in arbitration involving IPR-related

disputes, Article 16 of the SPC’s IP Conduct Preservation Rules provides, inter alia, that the

following circumstances should be regarded as defective application:

(1) where the conduct preservation measures are improper from the beginning because of the

invalidation of the intellectual property claimed to be protected.

(2) where the application is for an order to cease infringement upon intellectual property rights or

unfair competition, yet the effective instrument determines that infringement or unfair

competition is not constituted.
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Circumstances/Grounds of Granting Interim Measures 

▪ Article 100 of the PRC Civil Procedures Law provides that an application may be made when 

judgment on the case may become impossible to enforce or such judgment may cause damage to 

a party as a result of the conduct of the other party or any other reason. 

▪ Article 101 of the PRC Civil Procedures Law provides that that an application may be made 

before the arbitration if the applicant’s legitimate rights and interests would suffer irreparable 

damage for not making an application for preservation promptly due to emergency 

circumstances. 
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▪ In the context of application for conduct preservation in arbitration involving IPR-related disputes, Article

6 of the SPC’s IP Conduct Preservation Rules provides, inter alia, that the following circumstances should

be regarded as “emergency circumstances” under Article 101 of PRC Civil Procedures Law:

(1) the applicant's trade secret is about to be illegally disclosed

(2) the applicant's right of publication, privacy, etc. is about to be infringed upon

(3) the intellectual property right involved in the dispute is about to be illegally disposed of

(4) the applicant’s intellectual property right is being or about to be infringed upon at a time-sensitive occasion

such as a trade fair

(5) a time-sensitive hot-spot show is or about to be infringed upon

Article 7 of the SPC’s IP Conduct Preservation Rules further provides that in examining the application for

conduct preservation, the People’s Court shall take, inter alia, into consideration as regards whether the

applicant’s request has a factual basis and a legal basis, including whether the claimed intellectual property

right is stable.
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THANK YOU!
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